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RECOMVENDED ORDER

A hearing was held in this case in Bradenton, Florida on August 1, 1996,
before Arnold H Pollock, a Hearing Oficer with the D vision of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Steven D. Fieldman, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ati on
Division of Real Estate
400 West Robi nson Street, N308
Post O fice Box 1900
Ol ando, Florida 32802-1900

For Respondent: Ceral dine Ruesel, pro se
5351 Qulf Drive
Hol nes Beach, Florida 34217

STATEMENT OF THE | SSUE

The issue for consideration in this matter is whether adm nistrative
di sciplinary action should be taken agai nst the Respondent because of the
matters alleged in the Adm nistrative Conplaint filed herein.

PRELI M NARY STATEMENT

By Administrative Conplaint dated May 3, 1995, Steven D. Fieldman, for the
Secretary of the Florida Department of Business and Professional Regul ation,
sought to inpose an adnministrative penalty agai nst the Respondent herein
because, it is alleged, she operated as a real estate broker or sal esperson
wi t hout holding a valid and current license to do so and had control of a
br okerage corporation after her |icense was revoked and not reinstated; all in
viol ation of Section 475.25(1), Florida Statutes. On May 26, 1995, the
Respondent requested formal hearing on the allegations, and after several
post ponenments, this hearing ensued.



At the hearing, Petitioner presented the testinony of Peggy Jean Lasser, a
licensed real estate broker and George B. Sinden, an investigator for the
Departnment. Petitioner also introduced Petitioner's Exhibits 1 through 4.
Respondent testified in her own behalf but did not present any other witnesses.
She al so offered Respondent's Exhibit A but retained the exhibit to nmake copies
for the Hearing Oficer. The copies were received on August 9, 1996.

Shortly after the hearing, the undersigned, through his assistant, received
a nmessage from Respondent that she had arranged for a real estate broker to take
over all her accounts. This nmessage has not been confirned. 1In a tel ephone
response to the Notice of Ex Parte Communication filed by the undersigned on
August 15, 1996, counsel for Petitioner advised he had received the sane
assurances from Respondent and attenpted to verify them H s efforts indicated
t he assurances were not accurate and Respondent was still actively engaged in
prohi bited activity.

No transcript was provided. Subsequent to the hearing, neither Petitioner
nor Respondent submitted Proposed Findings of Fact.

FI NDI NGS OF FACT

1. At all times pertinent to the issues herein, the Petitioner was the
state government |icensing and regul atory agency charged with the responsibility
to prosecute Admi nistrative Conplaints alleging msconduct by practitioners of
the real estate profession in this state. The Florida Real Estate Conmmission is
the state agency responsible for licensing real estate sales persons and brokers
in Florida and for regulating the real estate profession in this state.

2. By Adm nistrative conplaint dated May 1, 1992, Respondent and Ni chol as
G Patsios were charged with various violations of Section 475.25(1), Florida
Statute. At the time, Respondent was a |licensed real estate sal esperson at CGulf
Beaches Realty, Inc. (Gulf Beaches) in Hol mes Beach. Gulf Beaches was |icensed
as a real estate broker for which M. Patsios was the qualifying broker
However, Respondent was actually the owner of Gulf Beaches and registered as an
of ficer of the corporation

3. On January 16, 1992, an investigator for the Departnment had attenpted
to audit CQulf Beaches' escrow account but could not do so because the records
were not in order. This was the inpetus for the investigation into the
operation which resulted in the filing of the Adm nistrative Conpl aint.

4. Respondent actually operated the brokerage, and in the Adm nistrative
Conpl aint was all eged to have been registered as an officer of a brokerage
corporation while licensed as a sal esperson. She was al so charged w th having
operated as a broker while |licensed as a sal esperson

5. By Final Oder dated August 18, 1992, the Florida Real Estate
Commi ssi on found Respondent guilty of the alleged m sconduct, fined her $100. 00,
repri manded her and pl aced her on probation for one year conditioned, inter
alia, upon her not violating any other provisions of Chapter 475.

6. On May 21, 1993, the Department agai n charged Respondent with
vi ol ati ons of Chapter 475, alleging that she: (1) continued to operate as a
broker while licensed as a sal esperson; (2) operated as a broker w thout hol ding
a valid broker's license and (3) violated an order of the Comm ssion. Though
the matter was referred to the Division of Adm nistrative Hearings, Respondent
failed to respond to the Administrative Conplaint, and pursuant to a notion to



relinquish jurisdiction, the matter was returned to the Comm ssion. Thereafter
by Final Order dated November 7, 1993, the Comm ssion revoked Respondent's
license as a sal esperson

7. In the interimbetween that action and the filing of the instant
Admi ni strative Conpl ai nt, Peggy Jean Lasser, a |icensed broker, becane the
qual i fying broker for Gulf Beaches. She allowed Respondent, the owner of the
br okerage, to control its operations, including interfacing with clients. Wen
the Conmission initiated action against Ms. Lasser for that infraction, she did
not dispute the allegations, and as a result, by Final Oder of the Conm ssion
dat ed August 15, 1995, her l|icense was suspended for two years.

8. M. Lasser immediately ceased operating as the broker for @ulf Beaches.
To the best of her know edge, however, Gulf Beaches is still operating as a rea
estate office without a broker, and Respondent is still operating as a
sal esperson w t hout a broker

9. On July 29, 1996, Ceorge Sinden, an investigator for the Departnent,
went to Gul f Beaches' office acconpani ed by another investigator. He found the
door to the office open and Respondent seated at a desk beside the door. She
was alone in the office. There were office nmachines present and it appeared to
Sinden that the office was operating as a real estate office.

10. During his visit, M. Sinden could find no one with a valid |license as
a broker or sal esperson. Respondent indicated she was trying to find a broker
to qualify the conpany. She admitted she was currently operating a real estate
busi ness. Respondent al so indicated she had four rentals which she was nmanagi ng
and for which she was depositing funds into a trust account for the owners. She
al so claimed to have an escrow account with over $2,000 in it. Sinden found
t hat Respondent was not conplying with the Conm ssion's nonthly reconciliation
requi renents and he could not determine to whomthe funds in the escrow account
bel onged. Respondent clains this nmoney was deposit noney placed by a
prospective purchaser in a sale between two parties, both of whomtrusted her to
hold the funds. She clainms she was to receive a 5 percent fee.

11. Records of Secretary of State's office showed Ms. Lasser as the only
of ficer of Gulf Beaches. However, she no |longer holds a valid broker's |icense.
Respondent indi cated she was the sole owner of Qulf Beaches. She clai ned when
Si nden interviewed her and at the hearing, where she again admtted the matters
set forth above and in the Conplaint, that she has not take in any new busi ness
since Ms. Lasser left.

12. Respondent adnmits that she has attenpted to divest herself of her
clients but clainms that because the Conplaints filed against her by the
Depart ment have damaged her reputation, no broker will work with her or her
busi ness since the action in 1992. Respondent either cannot or will not accept

the fact that she is operating illegally. Her primary concern seens to be the
fact that this business is her way of making a living. She is 80 years old and
seeks only to operate for two nore years, at which tine she will "neet her
maker . "

13. The evidence is clear that since 1992, and before, Respondent has been
the owner of Gulf Beaches. Fromthe departure of M. Patsios to the incunmbency
of Ms. Lasser, and after the departure of that individual up to the present,
Respondent has operated the corporation without a broker. It is also clear that
since Novenber 1993, Respondent has operated as a sal esperson without a valid
i cense.



CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has jurisdiction over the
parties and the subject matter in this case. Section 120.57(1), Florida
St at ut es.

15. Inits Admnistrative Conplaint the Departnent seeks to take
adm ni strative disciplinary action against the Respondent because, it all eges,
she operated as a real estate broker or sal esperson without a valid and current
license to do so and operated a real estate brokerage without a |licensed rea
estate broker, both in violation of Section 475.25(1), Florida Statutes.

16. Section 455.228(1), Florida Statutes, provides that when the
Depart ment has probabl e cause to believe that a non-licensed person has viol ated
a statute that relates to a regul ated profession, or a rule adopted a regul atory
body regardi ng such regul ated profession, it may deliver a cease and desi st
notice to the offender. In addition, the Departnment may, under the provisions
of Chapter 120, inpose an adm nistrative penalty not to exceed $5, 000 per
i nci dent .

17. The burden of proof in this case rests with the Petitioner to
establish, by clear and convincing evidence, that Respondent is in violation of
the statute regulating the profession or real estate and the rule of the
Division of Real Estate. Ferris v. Turlington, 510 So.2d 292 (Fla. 1987).

18. Section 475.42(1)(a), Florida Statutes, provides that no person shal
operate as a broker or sal esperson of real estate w thout being the holder of a
valid and current active license to do so. Rule 61J2-5.014, F. A C. prohibits
control by a broker of a brokerage firmafter that broker's |license has been
revoked. Section 475.25(1)(e), Florida Statutes, allows the Departnent to take
action when an individual has violate any provision of Chapter 475 or any | awf ul
order or rule made or issued under the provisions of Chapter 475 or Chapter 455.

19. In the instant case, the evidence clearly shows that Respondent is the
owner of Qulf Beaches Realty, Inc. in Hol mes Beach and has been such since
before she was first disciplined by the Florida Real Estate Conm ssion in 1992.
That initial discipline, which included a reprimand, a mnimal fine and
probation failed to change Respondent's conduct. She continued to own and
operate the brokerage without holding a broker's license for a period until the
Conmmi ssi on agai n di sciplined her by revoking her |icense as a sal esperson in
1993. Notwi thstandi ng that second action, Respondent continued her unl awf ul
activity, including, for a time, operating the office w thout a broker
notw t hstandi ng the Comm ssion's initiation of the current action. Her unlawf ul
activities continued up to and through the hearing on this matter

20. In defense of her actions, Respondent clainmed only that the
Department's harassment of her had nmade it inpossible for her to get any broker
to come in and manage her office. She clainmed further that, at her advanced
age, this was the only way she could support herself. It is clear, however,

t hat Respondent was fully aware of the fact that she was required to be Iicensed
as a broker to serve as an officer of a brokerage corporation, and licensed to
operate as either a broker or a sales person. She further knew that she nust
operate as a sal esperson under the supervision of a |licensed broker, and in
failing to conply with any of the above requirenments, she violated the provision
of both the Department's rule and the statute requiring her to be |icensed.



That m sconduct, in all particulars, is a violation of Section 475.25(1)(e),
Florida Statutes, and supports discipline as called for in Section 475.42(1)(a),
Fl orida Statutes.

21. The Departnent indicates its intention to inpose the maxi num penalty
available to it under Section 455.228, Florida Statutes, to-wit: an
adm ni strative fine not to exceed $5,000. At hearing, counsel for the
Departnent also indicated its intent to take whatever other actions are
avail able to insure the Respondent ceased her illegal activity. Such action is
consistent with the ternms of the statute, but in light of the fact that there is
no evidence that any client has |lost funds as a result of Respondent's action
appears excessive in anount.

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
recomended that the Florida Real Estate Comni ssion enter a final order finding
Respondent guilty of the m sconduct alleged in the Admi nistrative Conplaint and,
consistent with the provisions of Section 455.228, Florida Statutes, inpose an
adm nistrative fine in the amount of $2,500. 00.

DONE and ENTERED this 3rd day of Septenber, 1996, in Tall ahassee, Florida.

ARNOLD H. POLLOCK, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 3rd day of Septenber, 1996.

COPI ES FURNI SHED:

Steven D. Fieldman, Esquire
Depart nment of Busi ness and

Pr of essi onal Regul ati on
Division of Real Estate
400 West Robi nson Street, N308
Post O fice Box 1900
Ol ando, Florida 32802-1900

Cer al di ne Ruesel, pro se
5351 Qulf Drive
Hol mes Beach, Florida 34217

Lynda Goodgane, General Counse
Depart ment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792



Henry M Sol ares, Division Director
Depart nment of Busi ness and
Pr of essi onal Regul ati on
Division of Real Estate
400 West Robi nson Street
Post O fice Box 1900
Ol ando, Florida 32802-1900

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to the Recommended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should consult with the agency that will issue the
Final Order in this case concerning their rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended Order
should be filed with the agency that will issue the Final Order in this case.



